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SUBJECT: Adm nistrative Law State Agency Advi sory Interpretations

SUMVARY

Under the Governnment Code, Administrative Procedures Act (APA), this bill defines
and allows a state agency to adopt an advisory interpretation upon conpletion of
specified procedures. This bill also would allow an interested person to
petition a state agency to adopt an advisory interpretation.

EFFECTI VE DATE

This bill would be operative on January 1, 2000.

SPECI FI C FI NDI NGS

Current state law allows a state agency to adopt, anmend or repeal regulations
(every rule, regulation, order or standard of general application) and provides a
procedure by which the agency nmay adopt, anend or repeal the regul ation

including Ofice of Adm nistrative Law (OAL) review

Current state |aw provides that any interested person may petition a state agency
requesting the adopti on, anmendnent or repeal of a regul ation, except where the
right to petition for adoption of a regulation is restricted by statute to a

desi gnated group or where the formof procedure for a petition is otherw se
prescribed by statute. The APA requires that the state agency notify the
petitioner in witing of the receipt of the petition and either 1) deny the
petition in witing within 30 days, indicating why the agency has rendered its
decision on the nerits of the petition, or 2) schedule the matter for public
hearing in accordance with specified notice and hearing requirenents.

Current state |aw provides that any interested person may obtain a judicial
decl aration determning the validity of any regul ation di sapproved or repeal ed by
QAL by bringing an action for declaratory relief in the superior court.

Current state law specifically excludes fromthe definition of the term
"regul ation" any "legal rulings of counsel" issued by the Franchi se Tax Board
(FTB) or the State Board of Equalization (BOE)

Current state law allows a taxpayer to nake a witten request to the FTB for a
general clarification of the tax |aws adm nistered by the FTB (I nformation
Letter) or the specific application of those laws to a proposed transaction
contenpl ated by the taxpayer (Chief Counsel Ruling).
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If the taxpayer neets certain specified requirenments and relies on these forns of
written advice fromthe Franchise Tax Board, the taxpayer may be relieved of
interest and penalties in the case of Information Letters and taxes, interest and
penalties in the case of Chief Counsel Rulings. FTB rulings generally followthe
federal ruling schene provided in the Internal Revenue Code.

This bill defines an advisory interpretation as a witten agency statenent,
adopt ed pursuant to the procedure provided, expressing the agency's opinion of
the nmeaning of a statute, regul ation, agency order, court decision, or other
provi sion of |law that the agency enforces or admnisters or by which the agency
i s gover ned.

This bill would allow a state agency to adopt an advisory interpretation and
provi des the procedure by which a state agency coul d adopt the interpretation

An advisory interpretation would 1) have no precedential |egal effect; 2) not be
entitled to judicial deference; 3) not prescribe a penalty or course of conduct;
4) not confer a right, privilege, authority, exenption or imunity; and 5) not

i npose an obligation, or bind or conpel in any way the public. However, an
agency woul d be bound by an advisory interpretation in an enforcenent action or
adj udi catory proceedi ng (except where the advisory interpretation is inconsistent
with a published opinion of the California Supreme Court or the California Court
of Appeal regarding the sane |aw).

If adopted, an advisory interpretation would remain in effect until 1) it is
repeal ed; 2) disapproved or superseded by statute or regulation; 3) contradicted
by a published opinion of the California Suprene Court of a California Court of
Appeal ; or 4) disapproved by QAL and the notice of disapproval is published in
the California Regulatory Notice Register.

This bill would not require an agency to adopt an advisory interpretation, and an
advi sory interpretation would not be the only nmethod by which an agency coul d
express its interpretation of a statute, regul ation, agency order, court

deci sion, etc.

This bill would allow an interested person to petition a state agency to adopt an
advisory interpretation i ssued by the agency. The state agency woul d be required
to notify the petitioner in witing of the petition's receipt and, within 30 days
and in witing, either deny the petition on its nmerits, explaining the agency's
deci sion, or schedule the matter for public comrent. Any decision nade by the
agency regarding a petition requesting adoption must be transmtted as soon as
practicable to QAL for publication in the California Regulatory Notice Register

This bill would allow an interested person to obtain a judicial declaration on
the validity of an advisory interpretation, reviewed or declined to be revi ened
by QAL, by bringing an action for declaratory relief in the superior court. An
advisory interpretation could be declared invalid for failure to neet the
requirenments for its adoption or for inconsistency with the provision of law it
interprets.
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| npl enent ati on Consi derati ons

The follow ng inplenentation considerations have been identified:

The Revenue and Taxation Code currently provides for witten request by
t axpayers for general or specific information, which generally follows
the IRS nmethod for providing taxpayer guidance. This bill's procedure
coul d be confusing to taxpayers since taxpayers already have a statutory
vehicle for obtaining witten guidance concerning tax |laws. Mreover,
existing law provides a renedy for relief of interest and/or taxes that
woul d not be available to the taxpayer through the procedure created by
this bill.

If an advisory interpretation is not approved by OAL, this bill does not
specify howor if the witten agency interpretation would be inpacted.

The bill may create confusion between the departnment’'s current practice
of issuing Legal Rulings in reliance on the APA exception to the
definition of "regulation," a practice unaffected by this bill, and the

"advisory interpretation” schenme added by this bill.

This bill would provide that the advisory opinion would be avail abl e

t hrough QAL; however, this may violate existing non-disclosure statutes
prohibiting the disclosure of taxpayer information to the extent that
confidential tax information is contained in the opinion

Departnent staff is available to assist the author’s office in resol ving
these and any ot her concerns.

FI SCAL | MPACT

Departnental Costs

If this programis enacted into law, it would be adm nistered within the
Legal Branch of the department. Costs associated with its inplenentation
coul d be substantial. Actual cost would be determ ned by the nunber of
requests received, and the tine required to process the request. The
procedures associated with the i ssuance or refusal to issue “advisory
interpretations” are substantially the same as those applicable to the

i ssuance of regulations. It is assunmed that requests would involve
relatively conmpl ex issues, since sinple issues can be addressed by existing
met hods of communi cations with taxpayers. Mobderately conpl ex regul ations
currently require a mninmumof 200 attorney staff hours to conplete, and
nmore conpl ex regulations require a mninmumof 500 attorney staff hours to
complete. If simlar tineframes are required to i ssue “advisory
interpretations, and ten requests are processed in a year, total attorney
staff hours required to handl e the workl oad woul d range 2000 to 5000 hours,
or between 1.12 and 2.8 personnel years (py) and support staff required
woul d be between .5 and one py for a total first year inplenentation cost of
bet ween $143, 000 and $342, 000.
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Tax Revenue Esti mate

This bill would not inpact the collection of state incone tax revenue.

BOARD POSI T1 ON

At its March 23, 1999, neeting, the Franchise Tax Board voted 2-0 to take a
neutral position on this bill as introduced February 18, 1999.



